Law 101

Filmmaker Self Defense

Checklist
by Mark Litwak

Th-:rv'.":i apvenerable Latin saving: “ca-
veal emptor.” It means buyer beware.,
Thi=is pood pdvice For anyone swim-
ming n the shark-infested walers ol the
motion pieture industry. Here, newcomers
mey nod be able to spod the sharks because
they are charming, well-mannered and
highly educated. That is ot o say that ev-
eryone in the industry 1= 8 scoundre]. The
dilTeeully 1= that ene ol ten doesnt Tully know
the character of the person of company yow
are dealing with when the contract 15 signed.
["ve seen

cleCanl i, it s s
il you have the
right to ermvinae
the contract and
1'1'3..1|11 all ||:|.|"|[:q. o i filim in addition io
11"||.:-|"||.'I.||'!. |.|.|.11"|.:1:\-.'h “ ribers ghould ingisl on
areversion clause so that il a seript is bought
and mot produced within a reazonable
amaount o tme (eg, five years), all rights
revert to the writer,
¥ Imvestor Momey: Never make any “ol-
fers” 1o investors or accept any investor
meey without fully complying with all ap
plicable siate
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filmmakers
beorrosy [arge
=meE ol mon-
ey and work
grueling
hours ko ful-
fill their

from others.
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Obtain All Promises in Writing, ~ cunves laws
ERE aws

Don’t accept oral assurances apply when

v ofTer in
veslmenls Lo

dream ol pro-

ducing a ilm, but ultimately Tl because
they donot secure their legal rights or they
neglect o prrange proper distnbution for
ther preture, 11 independent lmmakers do
not repay investors, they often don’l get a
socomd chance tomake a film. Here are some
wiys [ilmmaker= can protect thear interests:
1y Obtain All Promises in Writing. Don't
aceept oral assurances Trom others. IF they
promise b spend 550,000 10 promote your
film, put that promise in wnting. IF there 1=
nat enough tme o draft a long-form con-
tract, insist on a letler agreement spelling
ot the essential berms,

2 Register All Works with the Copyright
DHTice, Belore you palch a story, or subrmi
a senpd, register it with the Copymight -
fee.

3 Oibtwin an Arbitration Clonse: Mlike
spirg contraciual disputes are sulbgect o bind-
ing arbitrateon where the prevalling parnty 1=
entitbed w reimbursement of legal Tees and
costs. Arbitration is less costly than litga-
T, el goang o cobrt i ool much of 2 em-
eyl yow can "t alTord 11

4) Water down the Warranties: Vmin-
Tres arg prommses, Bor example, when you
sl @ senpl, the buyer will st v o prom-
ise that you have ol plagionzed amother
writer's work or defamed someone, [T you
miake an absolule warranty, vou will be li-
able even 1 you msde a good Tath mistake
and honestly beheved that vou hisd secured
all the nghts, Therelone, 1115 best o make
oy warranbies e the bestof your knoad -
edge amd beliel,” rather than making them
absolule,

21 Relnin Possession of Your Megatives
Wi shaouade mosd ||.'|i|'|-:.||L'ih|'| T!l.:b-h'l'h'\'il.:ll"li il thear
master materials, Il'hll\.!il.n.l.. Ei'-i' the dazti b

Tow @ lalb pecess letter 1~¢'|T|1il11r|1. il L order
copies of your onginalz held in your lab
wneer your name. This way, il the distribu

Tow ever brenches your conbract or gogs bank-
rupt, a1 least it will not have your masiers,
o should also retain control of your orig

nal sull phidos amd any artwork,

6) Obtain Insurance Coverage: Typically
1|"||.'|:'&-r'-.:-.|.|l.q.:-|'r' Fll.ll"n.:l'l.il.‘\-l.':‘\-il'hll.f.'ll"lL‘h.!. il'u:llkiiﬂl:
Errors and Camissaons (B0 insurance,
which protects the producer il he inadven
ently delames somone, invades their privacy,
of infringes their copyright, This type ol in
surance will pay (minus a deductible) for a
defense and any darmages thal may anss from
liabality for inadvertently defaming some
ome o infringing their rights

Ti Cheek References: The most airtight
contract in the world offers limited protec
tion against a scoundrel who ignores ils
terms, Carefully investizate any parly with
whom you contemplate doing business. For
distributors, confer with other filmmakers
who have had dealings with a distributor
ovier the colrse of several years, Ulsually,
pecple who have lousy reputations have
earmed them.

8 Termination Clawse: 1 the cther party

“passive” in-
vidord, Wwhach
are investors who provide lnancing but are
nod actively involved in making the movie,
Have an entertainment attomey with expe
rience in securnlies prepare appropriate dis-
closure documents (2. g, a Private Flacement
MAemorandim).

10) Bave Coples: Fetain copies of all cor-
respondence, contracts, and drafts of your
sereenplay. When you make a skory sugses-
tion or ender into an oral agreement, follow
up with a letter documenting the extent of
your contribution,

101 Melindomom Ad vertising Specifled: Dus-
tribution contracts should specily inwniting
the minimum amount the distrbuior will
spend to advertise and promote a film. It is
wise o cap expenses as well. Obtain a de-
tailed delinition of which sdverising, pro-
medeonal and marketing expenses are re-
coupable thereby precluding the distributor
from reimbursing itsell for overhead and amy
inappropnate of undocumenied expenses.
12 Imddemnmity: You should be indemnived
{reimbursed) for any losses ingumed ps o
result of the distnbubor™s bresch of contract,
and for any lability ansing from matenal
added o the =cniptifilm by the distnbutor,
1} Right to Inspect Books and Records:
The distributar should be regquared o muin-
tann complets books and records with regard
i all sales and rentals of the motion pic-
e, You should recerve guartery producer
reports with o detaled accouniing =istement
alomg with any payment due. In the event
that wou want to examing the distnibuotor’s
books and records, you should be permitted
oo =0 with repsonable motce. I an audil
disclosmes a sigmiicant vnderpayment, the
distnbutor should reimburse you the cost of
the pudat.

14) Late PaymentsTlien: All monies due
and payable o vou should be beld i rust
by the dustrnbuorar. In addition, you should
have a lien on your share of the gross re-
ceapds denved Trom the flm, The distrb-
Tor should be regquired 1o pay you inlenest
om any lele paymenis.
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