A Guide to Script Clearance for Film and
Television Productions

By Mark Litwak, Attorney at Law

Every film and television production that draws on real people, real events, real locations, or
existing media content faces a recurring question: does this require permission? The honest
answer is that it depends — on what is shown, how it is used, who is depicted, whether they are
living or dead, and whether the work is properly understood as expression protected by the First
Amendment rather than commercial exploitation of someone's identity. The analysis can be
complicated and the answer not always clear. This article surveys the doctrines that bear most
heavily on script clearance — right of publicity, defamation, invasion of privacy, copyright, and
trademark — and discusses how they apply to common production elements such as film clips,
photographs, artwork, and news footage, with reference to several recent decisions.

The First Amendment Baseline

A filmmaker or journalist has a constitutional right to write about and depict real people and real
events without their consent, whether the subject is a celebrity, a public official, or a private
individual who became newsworthy. An unauthorized biography, documentary, or dramatization
of true events is protected expression, and its subject does not own the right to control how the
story is told.

This does not mean a production is immune from liability. The inquiry shifts from "did the
filmmaker have permission?" to "did the depiction cross into defamation, an actionable invasion
of privacy, or unauthorized commercial exploitation of someone's identity?" Each question has
its own doctrine, but all operate against the backdrop of First Amendment protection for
expressive works.

A leading illustration is the California Court of Appeal's decision rejecting Olivia de Havilland's
claims against FX Networks over her portrayal in the limited series "Feud: Bette and Joan.": The
court held that a person depicted in an expressive work — whether a famous performer or an
anonymous private citizen — does not have the right to control, approve, or veto a creator's
portrayal. The court observed that filmmakers would otherwise face a structural bind: portray
someone accurately without payment, and risk a right of publicity claim; portray them
imaginatively, and risk a false light claim from a subject who dislikes the result. The First
Amendment resolves that bind in the filmmaker's favor, at least where the portrayal does not
amount to defamation or false light under the demanding "actual malice™ standard.? The decision
has been particularly influential in the documentary and true-crime space, where producers
regularly dramatize the lives of real, sometimes still-living, people.

Right of Publicity
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The right of publicity protects a person's ability to control the commercial use of their name,
image, voice, and likeness. Unlike privacy or defamation, it protects an economic interest in
identity — the classic example being use of a celebrity's image to sell a product without
permission, such as putting a musician's likeness on merchandise.

Expressive Works vs. Commercial Exploitation

The right of publicity is governed by state law, which varies considerably, but courts consistently
distinguish between (1) use of a person's identity to sell merchandise, products, or services,
where the right applies with full force, and (2) use of a person's identity within an expressive
work — a book, film, series, or play — that tells a story, where the right yields to the First
Amendment in most circumstances.

California courts apply a "transformative use" test, derived from a California Supreme Court
decision involving merchandise depicting The Three Stooges®: a work that adds significant
creative elements to a person's likeness, transforming it into something more than a literal
depiction, is protected expression. A biographical film — which necessarily involves writing,
structuring, casting, and dramatizing a life — falls squarely within this protected category, even
when it portrays its subject "accurately and realistically."

Postmortem Rights and Choice of Law

Whether the right of publicity survives death and passes to heirs usually depends on the law of
the state where the person was domiciled at death, and the variation among states is significant.
California Civil Code Section 3344.1 creates a statutory postmortem right lasting seventy years.
New York did not recognize any postmortem right of publicity until late 2020, when it enacted a
forty-year postmortem right for performers and personalities domiciled in New York at death.>
That statute also addresses "digital replicas,” prohibiting the use of a deceased performer’s digital
double as a fictional character in a scripted work, or in a live musical performance, if the use is
likely to deceive the public into believing it was authorized — unless a conspicuous disclaimer is
included.

Many states have no postmortem right of publicity statute at all. In those states, the common law
default applies: personal rights, including the right of publicity, do not survive death absent a
statute saying otherwise. A biographical film about a person who died domiciled in such a state
may face no right of publicity exposure from the estate whatsoever — regardless of how the
California or New York rules might have applied had the person died there. The choice-of-law
question — where was the subject domiciled at death — is therefore a critical first step whenever
a deceased subject is involved.

An Evolving Frontier

The right of publicity continues to expand into new commercial contexts. A recent federal
appellate case allowed misappropriation and related claims to proceed where one social media
influencer alleged that another had copied her visual style, branding, and product-placement
techniques after a collaborative project. While that dispute arises outside traditional film
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production, it signals that courts remain receptive to publicity-based theories as visual identity
becomes increasingly monetized — relevant to productions that generate promotional content,
behind-the-scenes social media campaigns, or influencer tie-ins.

Defamation

Defamation is a false statement of fact, communicated to a third party, that harms the subject's
reputation. Truth is an absolute defense: a true statement cannot be defamatory, however
damaging or embarrassing. For any production based on true events, accuracy remains the best
protection.

Public Figures and the Actual Malice Standard

Since 1964, a public official or public figure cannot recover for a defamatory falsehood about
their public conduct unless they prove the defendant knew the statement was false or acted with
reckless disregard for its truth. This "actual malice" standard is demanding, and it is why public
figures rarely succeed against documentary filmmakers and biographers, even when an account
later proves inaccurate — the plaintiff must show the defendant either knew of the falsehood or
recklessly disregarded an obvious risk of it. Private individuals face a lower bar, typically
needing to show only negligence. This distinction matters for productions mixing well-known
figures with ordinary people swept into newsworthy events — the latter may have an easier path
to recovery if misidentified or inaccurately portrayed.

Defamation Does Not Survive Death

Defamation is a personal tort that dies with the person defamed. An heir or estate cannot sue for
defamation on a deceased person's behalf, however damaging the portrayal. This is part of why
many controversial biographies and films are not released until after their subjects have died —
the defamation risk disappears with the subject.

Mixing Fact and Fiction

A frequently cited cautionary tale involves baseball pitcher Warren Spahn's suit against the
publisher of an unauthorized "biography" for young readers®, which invented conversations,
fabricated childhood and military incidents, and attributed thoughts and feelings to Spahn that
the author had no basis for assuming — all without ever interviewing Spahn or anyone who
knew him. The court found this fictionalized account, presented as factual biography, was not
protected, because the author necessarily knew the invented material was untrue.

The lesson is not that dramatization is dangerous — dramatization is the essence of filmmaking,
and courts have repeatedly protected films that take significant license with historical events,
provided the work is understood as a dramatization rather than a factual record. The danger
arises when a work is presented as factually accurate while containing invented material "highly
offensive™ to a living subject. A clear "based on true events"” framing, paired with an appropriate
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disclaimer about dramatized or composite elements, helps establish that audiences understand
they are watching a creative interpretation.

Invasion of Privacy

Invasion of privacy is distinct from defamation, and the distinction matters because truth — the
most powerful defamation defense — is not a defense to most privacy claims. Privacy claims
generally fall into four categories: intrusion, public disclosure of private facts, appropriation, and
false light.

Intrusion arises from how information is gathered rather than how it is published. Hidden
cameras, trespass, and technologically enhanced surveillance of private activity can create
liability even if the footage is never broadcast. California’s anti-paparazzi statute’ illustrates this:
it imposes liability for capturing images or sound of a person engaged in private activity in an
offensive manner, even from a public sidewalk, if doing so required enhancing technology and
the subject had a reasonable expectation of privacy.

Public disclosure of private facts protects against publishing true but highly offensive private
information that is not of legitimate public concern. The newsworthiness defense is central — if
information relates to a matter of public interest, its disclosure generally cannot support a privacy
claim, even if the subject finds it embarrassing, though courts will scrutinize whether the private
facts disclosed actually connect to what made the subject newsworthy.

Appropriation overlaps with right of publicity but compensates for the personal harm —
emotional distress and embarrassment — of having one's identity used without consent, rather
than for lost commercial value. Like defamation, appropriation/privacy claims are personal and
generally do not survive death, even where a statutory postmortem publicity right might
separately apply.

False light is conceptually similar to defamation but does not require reputational harm — only
that the plaintiff was placed before the public in a way that would be highly offensive to a
reasonable person, even if their broader reputation is untouched. For productions, false light
exposure typically arises from invented scenes or dialogue attributed to a real, identifiable, living
person in a way a reasonable viewer would find highly offensive — again underscoring the value
of documentation or clear fictionalization.

Copyright

Facts, Ideas, and Historical Material

Ideas, facts, and historical events are not protected by copyright — only the original expression
of them is. A writer researching a historical subject may freely draw on facts from prior books
and articles; what the writer may not do is copy the prior author's particular structure,

organization, and phrasing — the original contribution. A case involving competing theories
about whether the bank robber John Dillinger survived his reported death® illustrates that even
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"historical nonfiction" receives real, if narrow, copyright protection: the protection covers the
author's distinctive arrangement and interpretation of facts, not the facts themselves, and an
author who held a work out as factual could not later claim it was fiction to broaden that
protection.

Quotations from Interview Subjects

When a journalist publishes a subject's own words, those words were created by the speaker, not
the publisher — a magazine cannot claim copyright in a quotation of what its interview subject
actually said, because the magazine did not author those words. What the publisher owns is its
own contribution: narrative framing, headlines, and any paraphrased material attributed to the
subject. A production reproducing a subject's own verbatim statements from a published
interview is using the subject's expression, not the publisher's — though productions should
remain mindful of the practical difficulty, decades later, of distinguishing true verbatim quotation
from journalistic paraphrase.

Fair Use After Warhol

The fair use doctrine permits unauthorized use of copyrighted material based on four factors: the
purpose and character of the use, the nature of the copyrighted work, the amount used, and the
effect on the market for the original. The Supreme Court’s 2023 decision involving Andy
Warhol’s silkscreens of the musician Prince® reshaped fair use analysis, emphasizing whether a
new use serves a fundamentally different purpose than the original and whether it competes with
it in the marketplace.

Two recent appellate decisions show how courts apply this framework to situations directly
relevant to production. In a closely watched case arising from the Netflix docuseries "Tiger
King," a videographer sued over the use of a 66-second clip from a funeral he had filmed.1% The
Tenth Circuit ultimately held the use was fair: it was significantly transformative because the clip
was incorporated into a larger narrative rather than replayed for its own sake; the footage was
factual and largely a matter of public record; only an insubstantial portion was used; and there
was no showing of market harm. The court rejected the argument that a documentary must
specifically "target" or "comment on" the original footage to be transformative — incorporating
real footage into a larger factual narrative can itself be transformative. This is significant for
productions relying on archival news footage, home movies, and similar third-party source
material.

A second case involved a photographer’s well-known portrait of Miles Davis, which a tattoo
artist used as a reference for a tattoo and related social media posts.t A jury found the tattoo and
sketch were not substantially similar to the photograph at all, while separately finding that social
media posts directly reproducing the photograph during the tattooing process were fair use; the
Ninth Circuit affirmed both findings. The case illustrates that courts will examine whether a
derivative work has taken the original's protected creative choices — pose, composition, lighting
— or only unprotectable factual elements, and that even direct reproduction can be fair use when
it serves a different, transformative purpose such as documenting a creative process.
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Clips, Photos, Artwork, and News Footage in Practice

Incorporating clips from other films or programs — as footage on a screen within a scene,
archival material, or a recreation of an iconic moment — requires permission unless the use is
fair use, which is more likely where the clip serves a documentary or educational purpose and
only a small portion is used. When a script calls for a character to feature a photograph or
magazine cover, the copyright belongs to the photographer or publisher, not the subject of the
photo; if the image will be recognizable, clearance is generally advisable unless an original
image is created for the production. Background artwork — paintings, murals, posters — can
present copyright issues if protected and recognizable, though brief, incidental background
appearances are more likely to be fair use than a sustained, focal depiction. Archival news
footage is protected like any other audiovisual work notwithstanding that it depicts factual events
— the factual nature of the event does not extend to the broadcaster's particular recording and
presentation of it. Productions often either license actual footage or create original "fake news"
footage with fictional call letters and graphics to evoke a period without reproducing any specific
broadcaster's work.

Trademark and Unfair Competition

Trademark law protects against uses of a brand name or logo likely to confuse consumers about
the origin of a product or service, or that falsely suggest sponsorship or endorsement. It does not
protect against all depictions of a mark, and the line between infringing and non-infringing use
turns on how the mark is used, not merely whether it appears.

Incidental and Nominative Use

The general rule is that a trademark appearing briefly or incidentally — a recognizable beverage
in the background, a car's logo as it drives past, a real airline's livery in an establishing shot —
does not require permission. The use is not "as a trademark” in the sense the law addresses; the
production is not using the mark to identify its own goods, and no reasonable viewer would
conclude the trademark owner sponsored the film merely because its product appears on screen.

This extends to "nominative fair use™ — using a mark to refer to the actual thing it identifies. A
film about a real publication, product, team, or company will often need to name and depict that
entity because it is part of the true story. Courts applying the framework from Rogers v.
Grimaldit2 have extended First Amendment protection to trademark use in expressive works,
permitting it unless the use has no artistic relevance to the work or explicitly misleads consumers
about the work's source or content.

Where the Line Moves
The calculus changes when a mark is used to imply sponsorship or endorsement that does not
exist, or in a disparaging manner that could separately support a product disparagement claim. A

scene depicting a character drinking a recognizable soda brand and then suffering some calamity
could raise disparagement concerns distinct from trademark infringement. If marketing materials
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falsely suggest a real company participated in or endorsed a production, that could give rise to a
false endorsement claim under the Lanham Act,t2 separate from any conventional infringement
theory.

A useful illustration of how far things can go involves a pornographic film depicting a performer
in a uniform strikingly similar to that of a well-known professional cheerleading squad,
advertised with explicit reference to the squad by name.2* A court found this infringement and
enjoined distribution — the use was not incidental or nominative but designed to trade on the
recognition value of the mark in a manner the trademark owner would never have authorized.

Practical Recommendations

Given the fact-specific nature of these doctrines, productions should: commission a script
clearance report before production begins, systematically identifying references to real persons,
businesses, and locations and proposing alternatives where needed; obtain written releases from
identifiable living individuals whenever practical, recognizing that releases are not always
required and that seeking one can alert a subject to the production and prompt objections that
might not otherwise arise; maintain documentation supporting the factual basis of sensitive
scenes in productions based on true events; use disclaimers thoughtfully, noting where
characters, incidents, or dialogue have been fictionalized or are composites; obtain errors and
omissions insurance and engage the underwriting process early, since underwriters' questions
often surface issues internal review missed; and have experienced entertainment counsel review
the completed script before locking, since questions like choice of law for postmortem rights, the
line between incidental and infringing trademark use, and the fair use analysis for archival
footage require fact-specific application of evolving case law.

Conclusion

The law governing script clearance sits at the intersection of property rights, personal rights, and
the First Amendment, and courts have generally — though not uniformly — resolved close cases
in favor of expressive freedom, particularly for biographical and documentary works based on
true events. Filmmakers retain considerable latitude to depict real people, institutions, and even
copyrighted source material, provided the use serves the storytelling purpose of the work rather
than substituting for, or commercially exploiting, the original material or the depicted person's
identity. That latitude is not boundless, and the specific facts — who is depicted, whether living,
what is shown, how much is used, and for what purpose — continue to determine the outcome in
any individual case. A careful, documented clearance process remains the best protection against
the risks that persist within that latitude.

Endnotes
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This article is intended for general informational purposes and does not constitute legal advice
regarding any specific production or set of facts. Readers should consult qualified entertainment
counsel regarding clearance issues affecting their own projects.
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